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Social Security Reform: Legal Analysis of Social 
Security Benefit Entitlement Issues 

Summary 

Calculations indicating that in the long run the Social Security program will not 
be financially sustainable under the present statutory scheme have fueled the current 
debate regarding Social Security reform. This report addresses selected legal issues 
which may be raised regarding entitlement to Social Security benefits as Congress 
considers possible changes to the Social Security program, and in view of projected 
long-range shortfalls in the Social Security Trust Funds. 

Social Security is a statutory entitlement program. Beneficiaries have a legal 
entitlement to receive Social Security benefits as set forth under the Social Security 
Act. However, the fact that Social Security benefits are financed by taxes on an 
employee’s wages does not limit Congress’s power to fix the levels of benefits under 
the Social Security Act, or the conditions upon which they may be paid. Congress’s 
authority to modify provisions of the Social Security program was affirmed in the 
1960 Supreme Court decision in Flemming v. Nestor, wherein the Court held that 
an individual does not have an accrued “property right” in his or her Social Security 
benefits. The Court has made clear in subsequent court decisions that the payment 
of Social Security taxes conveys no contractual rights to Social Security benefits. 

Congress has the power to legislatively promise to pay individuals a certain 
level of Social Security benefits, and to provide legal evidence of Congress’s 
“guarantee” of the obligation of the federal government to provide for the payment 
of such benefits in the future. While Congress may decide to take whatever measures 
necessary to fulfill such a obligation, courts would be unlikely to find that Congress’ s 
unilateral promise constitutes a contract which could not be modified in the future. 
In addition, a congressional promise not to reduce a specific level of Social Security 
benefits payable to certain eligible individuals would likely not overcome the 
constitutional principle, subject to due process considerations, that one Congress may 
not bind a subsequent Congress to legislative action or inaction. 

The calculations concerning the possible future insolvency of the Social Security 
Trust Funds raise a question whether that result would affect the legal right of 
beneficiaries to receive full Social Security benefits. While an entitlement by 
definition legally obligates the United States to make payments to any person who 
meets the eligibility requirements established in the statute that creates the 
entitlement, a provision of the Antideficiency Act prevents an agency from paying 
more in benefits than the amount available in the source of funds available to pay the 
benefits. The Social Security Act states that Social Security benefits shall be paid 
only from the Social Security Trust Funds and the act appropriates all payroll taxes 
to pay benefits. Although the legal right of beneficiaries to receive full benefits 
would not be extinguished by an insufficient amount of funds in the Social Security 
Trust funds, it appears that beneficiaries would have to wait until the Trust Funds 
receive an amount sufficient to pay full benefits in the case of a shortfall, unless 
Congress amends applicable laws. 
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Social Security Reform: Legal Analysis of 
Social Security Benefit Entitlement Issues 



Calculations indicating that in the long run the current Social Security program 
will not be financially sustainable under the present statutory scheme have fueled the 
current debate regarding Social Security reform . 1 This report addresses selected legal 
issues which may be raised regarding entitlement to Social Security benefits as 
Congress considers possible changes to the Social Security program and in view of 
projected long-range shortfalls in the Social Security Trust Funds . 2 

Social Security benefits are administered pursuant to Title II of the Social 
Security Act, known as the Old Age, Surx’ivors and Disability Insurance ( OASDI) 
program . 3 Title II is part of a larger social insurance program in which Congress uses 
its power to tax and spend for the general welfare to promote the social goals of 
aiding the aged, survivors of workers, disabled persons and persons of limited means. 
Beneficiaries under title II have a legal entitlement to receive Social Security benefits 
as set forth by the Social Security Act and as administered by the Social Security 
Administration (SSA), an independent agency in the executive branch. 

An individual’s right to Social Security benefits is in a sense “earned,” since 
there is a general relationship between OASDI benefits and wages earned and the tax 
paid thereon. However, benefits are not directly measured by the amount of 
payments made through the years into the system. Thus, the fact that Social Security 
benefits are financed by taxes on an employee’s wages does not provide a limit on 
Congress’s power to fix the levels of benefits under the Social Security Act, or the 
conditions upon which they may be paid . 4 



1 See CRS Report RL335 14, Social Security Reform: What Would Happen if the Trust Funds 
Ran Out? by Kathleen Romig. 

2 For more information, see CRS Report RL33544, Social Security Reform: Current Issues 
and Reform, by Dawn Nuschler, and CRS Report RL31498, Social Security Reform: 
Economic Issues, by Jane Gravelle and Marc Labonte. 

3 Section 201 et seq. of the Social Security Act, 42 U.S.C. § 401 et seq. 

4 Richardson v. Belcher, 404 U.S. 78 (1971). In addition. Section 1 104, 42 U.S.C. § 1304 
explicitly states “The right to alter, amend, or repeal any provision of this Act is hereby 
reserved to the Congress.” 
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Congressional Authority To Modify Entitlements 

The Supreme Court’s landmark decision in Flemming v. Nestor , 5 provided an 
analysis of the relationship between a beneficiary’ s legal entitlement to receive Social 
Security benefits and the power of Congress to change that entitlement by amending 
the underlying statute. The Court in that case upheld a provision, section 202(a) of 
the Social Security Act, 42 U.S.C. §402(a), that terminated Social Security benefits 
to a person deported for membership in the Communist Party. Nestor had, at one 
time, been a member of the Communist Party. Later he began receiving Social 
Security benefits which were cut off when he was deported to his native Bulgaria. 
Nestor argued that he had a “property right” in his Social Security benefits and that, 
by cutting off those benefits, the government had made an unlawful “taking” of his 
benefits under the Fifth Amendment. 6 

The Court, however, disagreed. Justice Harlan wrote: 

To engraft upon the Social Security system a concept of “accrued property 
rights” would deprive it of the flexibility and boldness in adjustment to 
everchanging conditions which it demands.... It was doubtless out of an 
awareness of the need for such flexibility that Congress included in the original 
Act, and has since retained, a clause expressly reserving to it “[t]he right to alter, 
amend, or repeal any provision” of the act. §1104,49 Stat. 648, 42 U.S.C. §1304. 

That provision makes express what is implicit in the institutional needs of the 
program... We must conclude that a person covered by the act has not such a 
right in benefit payments as would make every defeasance of “accrued” interests 
violative of the Due Process Clause of the Fifth Amendment. 

Flemming at 610-611. 

The inherent ability of Congress to modify the provisions of Title II of the 
Social Security Act, even to the extent of affecting the benefits an individual is 
currently receiving, is thus well established. 7 The same principle that current benefit 
amounts may be modified has been applied to other, similar programs involving 
pensions, such as Federal Civil Service Retirement. One significant example is the 
Supreme Court affirmance, without opinion, of a decision of a three-judge district 



5 363 U.S. 603 (1960). 

6 The Fifth Amendment, in relevant part, states that, “No person shall ... be deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for 
public use without just compensation.” Language preceding the semicolon is referred to as 
the Due Process Clause; language following the semicolon is referred to as the Takings 
Clause. 

7 See Richardson v. Belcher , 404 U.S. 78 (1971), where the Supreme Court upheld an 
amendment that reduced monthly Social Security disability benefits from $330 to $225 to 
reflect receipt of state workmen’s compensation benefits. See Also Milner v. Apfel, 148 F. 
3d 812 (7 th Cir. 1998) upholding suspension of Social Security benefits payable to certain 
persons in public institutions found not guilty by reason of insanity of offenses punishable 
by imprisonment for more than one year. 




